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OCCUPATIONAL SAFETY AND HEALTH LEGISLATION AMENDMENT BILL 2009 

Second Reading 
Resumed from 7 May. 

MR F.M. LOGAN (Cockburn) [12.40 pm]: On behalf of the opposition, I will lead off in the second reading 
debate on the Occupational Safety and Health Legislation Amendment Bill 2009. At the outset, I inform the 
Minister for Commerce and the house that the opposition will support this bill, the reason being that it is similar 
to a bill that Labor introduced into this house when it was in government. Ironically, much like with the debate 
we had last night on retail trading hours, the then opposition, which is now the government, opposed the 
provisions in that bill; it spoke at length against the same provisions that it is asking the now opposition to agree 
to. It is funny how the world turns. Here we are probably 18 months down the track dealing with the same bill, 
with exactly the same wording, and the government of the day, which in opposition opposed the bill, is now 
asking this Labor opposition to support it. Unlike the government when in opposition, we are more than happy to 
work with the government and help it pass this bill. It is a funny old world.  

Mr R.F. Johnson: It was your bill.  

Mr F.M. LOGAN: I know, and members opposite opposed it.  

Mr R.F. Johnson: Are you sure?  

Mr F.M. LOGAN: I am absolutely sure. 

Mr R.F. Johnson: I want to see evidence of that.  

Mr F.M. LOGAN: The Leader of the House should go to the Hansard and read that debate. If he did that, he 
might find that he spoke against that bill. I know that he will not be speaking in favour of this bill, but he did 
speak against a similar bill when it was before this house. Unlike the government, the opposition is happy to 
work with the government. We are an opposition that is willing to pass legislation, if it is good legislation. This 
is good legislation and that is the reason that we will support it.  

This bill deals with a number of issues. Effectively, it clarifies a number of amendments that were made to the 
Occupational Safety and Health Act 1984 that came out of the review of the act by Mr Robert Laing in 2005—I 
stand corrected if that is the incorrect year. The act was significantly amended as a result of that review. 
Following the application of that act there was still some clarification required of the changes that had made to it, 
particularly where those changes had been challenged in the Industrial Relations Commission or in a court. In 
addition, some administrative changes need to be made to the act to ensure that it reads correctly and 
appropriately.  

The bill clarifies that for the purposes of the application of the Occupational Safety and Health Act, the Crown is 
considered to be the employer of police officers. Members will remember that there was significant debate over 
whether injured police officers were entitled to workers’ compensation and whether they were covered by the 
Occupational Safety and Health Act for injuries suffered at work. This bill makes it very clear that the Crown is 
considered to be the employer of police officers, and for that reason the Occupational Safety and Health Act 
must apply to them.  

The amendment act expanded the general duties of care for employers involved in alternative labour 
arrangements, largely to close gaps. This bill makes very clear the link between the duties of these parties and 
relevant penalties in the Occupational Safety and Health Act, particularly as it applies to contract work 
arrangements, labour hire arrangements, and the duties and responsibilities of employers who are not deemed to 
be the direct employers of those employees in the workplace, irrespective of where they are working. This bill 
clarifies the responsibility of the parties. In certain cases it clarifies that the occupational safety and health duties 
of the principal employer cannot be passed on simply by way of contract arrangements to another employer of 
employees for the purposes of the Occupational Safety and Health Act.  

This bill clarifies the rights, responsibilities and protections afforded safety and health representatives when 
exercising their functions, particularly in the issuance of provisional improvement notices, otherwise known as 
PINS. Questions were raised about the rights and capabilities of safety and health representatives issuing PINs 
and whether those PINs had legal enforceability in terms of their work on the job. This bill clarifies that.  

This bill will correct a typographical error to section 43(1)(k)(i)(II) of the act. It is simply an administrative 
change. 

The final intent of this bill relates to the Occupational Safety and Health Tribunal. The amendment act 
established the tribunal to exercise jurisdiction, hear appeals and to determine non-prosecutorial matters under 
the OSH act. This bill clarifies that decisions and determinations by the WorkSafe Western Australia 
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Commission, made under the Occupational Safety and Health Regulations 1996, can be referred to the 
Occupational Safety and Health Tribunal for review. This bill clarifies that the Western Australian Industrial 
Relations Commission’s procedures apply to referral of reviews for decisions made under the WorkSafe Western 
Australia Commission upon reviewing notices. It also clarifies matters relating to the appointment of the 
Western Australian Industrial Relations Commission to exercise the jurisdiction of the Occupational Safety and 
Health Tribunal.  

The points I have highlighted confirm what I put to the house earlier; that is, this bill clarifies amendments made 
to the Occupational Safety and Health Act. The amendments make it clear to the employer, the employee and the 
tribunal that previous changes to the Occupational Safety and Health Act were correct and appropriate.  

I will put a number of questions to the minister and ask him to answer them in his response to the second reading 
debate—I know the minister does not like these questions, but this is our opportunity to obtain the answers to 
some questions that we have. Firstly, clause 4 amends section 3 of the act. It provides for prosecution of the 
Crown and clarifies the issuance of notices to it as contained in the OSH act. The intent was that for the purposes 
of the OSH act the Crown would have all the duties as if it were the employer; notices could be served on 
government agencies and prosecution action could be taken against the Crown. I am not expecting the minister 
to answer this now, because I know that he will not have the answer. However, I do ask him, if he could, to 
provide me with the answer at some time, even if it is in writing. That is, on the issue of the Water Corporation 
as a crown employer and the death of the employee at the waste water treatment plant in Australind earlier this 
year, was WorkSafe involved in investigating that death; and is WorkSafe prosecuting a case against the Water 
Corporation as a government agency for any incident that arose out of the death of that worker? I would like to 
know whether the Water Corporation will be prosecuted, as it is an employer under the Crown and an agency of 
government, as that falls within this part of the Occupational Safety and Health Amendment Bill. I know that the 
minister cannot answer it now because he does not have that information in front of him.  

Mr T.R. Buswell: You might be surprised at my capacity to obtain information at short notice, or disappointed 
at my capacity! 

Mr F.M. LOGAN: Yes. If the minister can get it while we are debating this bill, that would be great. 

Clause 4, “Section 3 amended”, goes to the Occupational Safety and Health Act and how this bill clarifies that 
the police are employees of the Crown and that the OSH act has application to the police. Does it then follow 
that WorkSafe has jurisdiction with regard to the working conditions of police officers across the entire spectrum 
of the police jurisdiction? This makes it very clear that they come under the OSH act. Does that then extend the 
authority of WorkSafe to the workplace of police officers; and, if it does not, why not? 

Another point—rather than a question—I want to highlight to the minister goes to clause 5, “Section 23D 
amended”. It is a point I made earlier about the general provisions relating to contract workers and alternative 
labour arrangements. In particular, section 23D of the act contains placement provisions that clarify that attempts 
to pass on control of matters that come within the principal’s duties—that is, the principal employer’s duties—
are void. In my work experience, there were a number of times, particularly on mine sites or areas of work 
covered by the Mining Act, when a construction employer determined the areas within the mine site that were 
construction boundaries for the purposes of construction on that site, supposedly under the jurisdiction of the 
Occupational Safety and Health Act and within WorkSafe’s jurisdiction; nevertheless, the principal employer on 
the site was in reality the mining company. Therefore, when an accident occurred on the construction site—I 
have been on some sites where horrendous accidents have occurred—the principal in that case washed its hands 
of any responsibility relating to injuries sustained by the workers; and, therefore, any claim for compensation 
became extremely difficult. The construction employer would try to get out of the workers compensation 
responsibility by saying, “We weren’t the principal employer; the mining company was the principal employer. 
You have to actually take any action against them.” The miner, as the principal employer, would say, “It’s not 
our responsibility. This is governed by WorkSafe. It is governed by the Occupational Safety and Health Act; 
therefore, the company that employs you is the one that is responsible.” Things became even more complex 
when there were subcontractors to the construction company or sub-subcontractors to the construction company 
on the same site. There would be four tiers of people who could be deemed to be the principal employer, and all 
of them passed on responsibility for negligence against the employer, in particular responsibility for negligence 
under common law against the employer as a result of injury and for compensation claims. They would all pass 
the buck to someone else, and WorkSafe officers would throw up their hands and say, “Look, it’s not our 
responsibility; you have to go to the mines department.” The Department of Mines and Petroleum, particularly 
inspectors from the mines department, would say, “We’ve got no responsibility whatsoever.” There became, 
therefore, complete confusion. I know that the provisions in this bill do not go to the actual guts of the problem 
that I have just identified for the minister. However, my understanding is that nothing has changed over the 
years. It is still the same on construction sites which are on mine leases and which come under the jurisdiction of 
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the Mines Safety and Inspection Act. There is still confusion there as to which principal is responsible when 
construction is undertaken on a mining lease or an area that is covered by the Mines Safety and Inspection Act. 
That is an issue I highlight to the minister and something about which I will be writing to him to try to get some 
clarification. 

As I said at the opening of my statement to the house, we welcome these amendments. These amendments to the 
act were Labor-initiated amendments. They are good amendments to clarify the working of the Occupational 
Safety and Health Act. The minister’s side of government opposed these amendments when it was in opposition. 
Why? I do not know. When we look at what the amendments do, they simply make the act work better; they 
clarify the act.  

Mr T.R. Buswell: We voted for this bill. 

Mr F.M. LOGAN: You spoke against it. 

Mr T.R. Buswell: We voted for the bill. 

Mr F.M. LOGAN: I believe the minister voted and spoke against the original amending bill. 

Mr T.R. Buswell: This bill? 

Mr F.M. LOGAN: No, the original amending bill. This bill is a clarification of the original amending bill.  

Mr J.C. Kobelke: The issue was that you opposed provisional improvement notices and the tribunal, which you 
are now seeking to amend in a way that makes them work better. 

Mr T.R. Buswell: The amendments that we supported when we were in opposition? 

Mr J.C. Kobelke: No, you opposed them when you were in opposition. 

Mr F.M. LOGAN: I hope that clarifies it. 

Mr T.R. Buswell: As with all our discussions, we are absolutely filled with clarity! 

Mr F.M. LOGAN: Ha, ha! 

I want to put on the record that when it comes to occupational safety and health, any change that is made to the 
act that improves occupational safety and health truly should be beyond politics. 

Mr T.R. Buswell: I agree. 

Mr F.M. LOGAN: Ultimately, what we are trying to ensure with such amendments is that people who go to 
work actually come home alive and in one piece. 

Mr T.R. Buswell: What is your view of the proposed commonwealth harmonisation bill, which I will be voting 
on in two weeks? 

Mr F.M. LOGAN: We support the commonwealth harmonisation bill; so do employers. 

Mr T.R. Buswell: So do who? 

Mr F.M. LOGAN: So do employers. 

Mr T.R. Buswell: Does the Chamber of Commerce and Industry of Western Australia support it? 

Mr F.M. LOGAN: Overall, in principle, it does. 

Mr T.R. Buswell: Everyone supports it in principle. 

Mr F.M. LOGAN: Yes. In principle, the CCI wants a national approach to industrial relations, as the minister 
knows, and it wants a national approach to occupational safety and health. 

Mr T.R. Buswell: Do you support a national approach to industrial relations? 

Mr F.M. LOGAN: Yes. 

Mr T.R. Buswell: Did you support it when you were in government? 

Mr F.M. LOGAN: No, we did not support it when we were in government. We had concerns about it. 

Mr T.R. Buswell: How much did you spend on the High Court challenge to oppose it? 

Mr F.M. LOGAN: We did not support it because the government of the day had a very different view of 
industrial relations, which is the reason why we did not support it. We did not support it at all, given what we 
would have been exposing Western Australian workers to. Given the fact that the legislation has been passed in 
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the federal arena now, it will actually improve the quality of life of people in the workplace. Of course we now 
support a national approach to it. Similarly, whilst there have been some concerns—I think the minister 
expressed some of those concerns—about some of the issues in the national harmonisation of the occupational 
safety and health legislation, some of those provisions that the minister criticised have been addressed after 
discussions between employers and unions and the federal government. We can now say that there should be a 
national approach to harmonisation of — 

Mr T.R. Buswell: You can come down and have a phone hook-up.  

Mr F.M. LOGAN: I will come back to that in a minute. The minister has some criticisms about the national 
harmonisation approach to occupational safety and health because he is on the record as saying which provisions 
he does not agree with. They are some of the issues that I am concerned about.  

When it comes to worker safety, we all agree that whatever legislation we pass has to improve workers’ lives on 
the job. Some of the statistics that reflect the dangers of working in the workplace are significant. For example, 
2005-06 statistics show that across Australia there were 457 603 work-related incidents, including diseases and 
fatalities. In one year, nearly half a million people were injured, killed or contracted a disease as a result of 
working in a particular workplace. In 2007-08 there were 150 work-related fatalities. In one year 150 people 
were killed at work. Of that 150, 137 were male. Twenty-seven per cent of those 150 workers were over the age 
of 55. Workers aged over 55 make up only 15 per cent of the workforce, but 27 per cent of the workers killed in 
2007-08 were over the age of 55.  

Four industries account for 80 per cent of all deaths in the workplace. The number one industry in which people 
are likely to be killed at work is the construction industry; the second highest industry is the transport and storage 
industry; the third highest is the agriculture, forestry or fishing industries; and the fourth highest is the 
manufacturing industry. The way in which people are killed at work are, in order of incidents, vehicle accidents; 
being hit by falling objects; being hit by moving objects; falls from height; and being trapped and crushed by 
moving machinery, of which I have some knowledge. That is a very brutal and horrible way to die. They are the 
most significant statistics that show the way people are killed at work. Those statistics demonstrate what can 
happen when people go to work and should remind the house why we are passing this legislation. Many people 
die at work. Today we are improving occupational health and safety to ensure that the number of people dying at 
work and the means by which they die are minimised as best we can as politicians and legislators. Those 
statistics were gleaned from the Australian Council of Trade Unions’ Western Australian website and the 
government’s “State of the Work Environment” fatality statistics between 1998 and 2008. Those statistics were 
highlighted on the home page of the Department of Commerce website. Unfortunately, they have since been 
removed from that page, and there is now a lot of nice guff about what a great minister he is. 

Mr T.R. Buswell: Which website’s that? I better have a look.  

Mr F.M. LOGAN: This is on the home page of the Department of Commerce. There is lots of nice guff about 
the minister. 

Mr T.R. Buswell: That’s fantastic. Can you read some of it into Hansard? 

Mr F.M. LOGAN: The department is looking after the minister really well. It never put that sort of stuff about 
me on its home page when I was in the minister’s seat. The department likes him down there. He is a much more 
popular minister than I was.  

Mr T.R. Buswell: I think you’re right. That is an accurate statement. 

Mr F.M. LOGAN: Does he mean the statement that the minister is a more popular minister with his department 
than I was? If he wants to wear that, that is up to him.  

The most important point I wish to make is that if he wants to show his seriousness about occupational health 
and safety, he should have those statistics put back on the website. 

Mr T.R. Buswell: If you think it’s important, just write to me and let me know, and I’ll get them to put it back 
on. 

Mr F.M. LOGAN: I think it is good for the minister. It is good that he is shown to be taking this matter 
seriously and that he is accountable in that he knows what is happening with the number of deaths in the 
workplace and what he is trying to do about it as a minister. It is a good reflection of his approach to 
occupational safety and health.  

The minister has referred to my next concern and I would like to deal with it now as it has a partial relationship 
to the bill before the house. I am talking about the direction that occupational safety and health is taking in 
Western Australia and could take in Western Australia vis-a-vis the national harmonisation of occupational 
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safety and health. The minister attended the Workplace Relations Ministers’ Council in May 2009. I think he 
indicated that he will be attending another one soon. 

Mr T.R. Buswell: There will be a phone hook-up in December.  

Mr F.M. LOGAN: I am referring to the council meeting he attended in May 2009. There may have been a 
phone hook-up, but the minister was involved in the May process. He told the Workplace Relations Ministers’ 
Council at that meeting that WA would accept the majority of recommendations for a national model on 
occupational health and safety law, with the exception of certain things. These are the things that we on this side 
of the house have very strong concerns about. He raised objection to conciliation for the resolution of issues, the 
power of occupational health and safety representatives to stop work, the reverse onus of proof for 
discrimination issues, the level of penalties and the right of entry for employee representatives. Obviously, we 
have some very strong concerns about that. Those things have now been resolved nationally. 

Mr T.R. Buswell: Not that I have been informed. Can I just raise one other issue for your information? The 
other aspect that we have some concerns about is the mechanism by which the model national legislation can be 
changed moving forward. This revolves around this distinction between whether it is done by consensus or 
majority. It would appear that it would be a majority verdict. I think that is something that could lead to the 
politicisation of the OSH regime down the track. I do not think that is a good outcome. One day, as sure as the 
sun comes up, the political wheel will turn and there will be a different political persuasion in the majority. I 
look at what’s happening in WA over a long period of time and I don’t think that’s a good outcome.  

Mr F.M. LOGAN: I have seen the minister’s public statements to that end and I understand why the minister 
made them. I can also understand why he has taken the position that he has. As the Western Australian minister, 
he reflects the state of Western Australia’s issues and rights. If the minister is not happy with the majority 
consensus model, clearly the minister has to say so. I understand why he has said it. The concerns the minister 
raised of politicisation of occupational safety and health and the fact that the states and the commonwealth can 
change political colour and force other changes on Western Australia are quite rightly raised. We have seen it 
happen in industrial relations. I can understand why the minister has raised that matter. I hope that the minister 
comes to a conclusion with the other ministers for a decision-making structure that is in the best interests of all 
states and, most importantly, a decision-making structure that is in the best interests of occupational safety and 
health.  

Mr T.R. Buswell: My view is that we will probably end up mostly harmonised. We might be a little out of sync. 
Ultimately, the model laws have to be adopted by each of the states. On the balance of probabilities there might 
be a short period of time when all states are in sync. If something happens in a state, there will be pressure to 
change the law — 

Mr F.M. LOGAN: And one of the eastern states will go its own way. 

Mr T.R. Buswell: There will always be a little bit of movement around the model law. I think we will rest 
within people’s comfort zones around that movement. That is just my suspicion. I have not had a solid look at it 
to see the recent changes. We are not going into this to try to muck up the national harmonisation efforts of Julia 
Gillard. In principle, they are fine. We have some genuine issues that we attempted to raise in a non-political and 
very open way in those forums. I am sorry to take up the member’s time.  

Mr F.M. LOGAN: That is all right. It is an issue I have raised and I would like to hear the minister’s opinion.  

Mr T.R. Buswell: I have a sneaking suspicion that some of the other states—for example, Queensland and New 
South Wales; although that may have changed now that Mr Tripodi is no longer there—are actually looking for a 
get-out clause. The nature of the Council of Australian Governments agreement is there has to be consensus to 
adopt the model in the first place.  

Ms J.M. Freeman interjected. 

Mr T.R. Buswell: Consumer affairs laws are somewhat different to OSH laws in terms of the potential to 
politicise.  

Ms J.M. Freeman: It should not be. 

Mr T.R. Buswell: Consumer affairs laws are generally agreed to.  

Mr F.M. LOGAN: They are generally agreed to.  

Mr T.R. Buswell: It is in the best interests of the consumer. It generally transcends party lines.  

Mr F.M. LOGAN: I appreciate the minister’s response to the issues I raised. I am glad that the minister has 
responded to them by way of interjection.  
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I hope that the five points I have highlighted, which the minister raised as concerns about the way in which the 
national harmonisation of occupational safety and health is going, do not stop the harmonisation process going 
through. The Labor Party supports these issues. They may or may not be agreed to nationally, but whatever 
comes out of it, I hope that they are agreed to. It has been shown and accepted by the mining industry that where 
there is union involvement in workplace safety, there is a safer workplace. Statistics show that. If members look 
at the WorkSafe statistics, they will see that where there are unions involved in safety in the workplace, at the 
end of the day it is a safer workplace.  

Mr T.R. Buswell: I asked the department to analyse significant stoppages for the purposes of safety. There were 
five instances on the data that I saw. The data related to building sites. There was not one instance where work 
was stopped for safety reasons, or supposed safety reasons—not one of those was WorkSafe contact.  

Mr F.M. LOGAN: I can understand where the minister is coming from in terms of his concerns about the way 
in which occupational safety and health laws are used in the workplace.  

Mr T.R. Buswell: I am not saying the metal workers would do that.  

Mr F.M. LOGAN: No; I know the minister would not say that. The minister is saying that primarily because of 
some of the things that have happened in the construction industry. We acknowledge those issues the minister 
has raised.  

Mr T.R. Buswell: It is no longer a political problem for the opposition, though, is it?  

Mr F.M. LOGAN: It is not that it is not a political problem for us. I remind the minister of what I read out a 
minute ago—the industry in Australia where people are most likely to be killed at work is the construction 
industry. If we look at the militancy that comes out of the construction industry, it is a reflection of the fact that it 
is a very dangerous place. That is where a person is likely to be killed by an object dropping from a height or a 
person falling from a height. The culture of that workplace has led to some of the militancy that occurs there. As 
to whether that excuses the behaviour of some people in the way in which they use occupational safety and 
health as an industrial means, it does not. I agree with some of the criticisms the minister has raised. We should 
not then overlook the fact that the construction industry is a very dangerous place to work and the place where a 
worker is most likely to be killed.  

I hope that the minister, on behalf of Western Australia, will reach national agreement for an occupational safety 
and health harmonisation model. At the end of the day it is about improving the safety of workers in the 
workplace. I hope that the minister does not get his way on those five key issues that I have highlighted to the 
house. I appreciate and thank the minister for bringing this bill to the house. The Labor side of the house 
supports the bill.  

DR J.M. WOOLLARD (Alfred Cove) [1.17 pm]: I will be supporting the Occupational Safety and Health 
Legislation Amendment Bill 2009. I agree that we should do all we can for workers. In fact, we are workers. A 
lot of people in this house do not like to think of themselves as workers, but members of Parliament are workers. 
We are elected to work on behalf of our local community on behalf of the state. We are elected to work in our 
electorate offices. We are elected to introduce good legislation into Parliament.  

It has been said during this debate that a safe environment is a productive environment. That being the case, this 
bill deals with who is the employer and who is responsible. Who is our employer as members of Parliament? 
Who is responsible for us as members of Parliament, and our working conditions? We sit long hours from the 
time we sit on a Tuesday to when we finish on a Thursday. Members might get five hours’ sleep on a Tuesday 
night because of the late sittings, and six hours on Wednesday nights. That is 11 hours’ sleep in three days. I do 
not think that reflects a safe and productive work environment, particularly given the importance of this 
legislation before the house.  

Mr F.M. Logan: Member, can I interject? I can provide you with —  

Dr J.M. WOOLLARD: The member’s comments were so hypocritical! I sat and listened to the member. What 
was it he said? He said, Improving occupational safety and health hazards should be beyond politics! People 
should come home alive!” What about members of Parliament coming home alive? What about members of 
Parliament who have six hours’ sleep on a Tuesday night and five hours’ sleep on a Wednesday night! Are those 
members going to come home alive? I do not think so. 

Several members interjected. 

The ACTING SPEAKER (Mrs L.M. Harvey): Order, members! 

Dr J.M. WOOLLARD: I do not think they will be coming home alive! What a hypocrite the member for 
Cockburn is! He said, “Improve workers’ lives on the job!” What about the workers in this house? What a 
hypocrite he is! I listened to him last night when he said, “Welcome to politics!” This is a reflection of the sitting 
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hours of the old boys’ club. The sitting hours in here are a reflection of the old boys’ club. But, fortunately, there 
are a lot of guys on this side of the house who want to see an improvement in sitting hours.  

Mr F.M. Logan: Do they? We considered it and rejected it.   

Dr J.M. WOOLLARD: It is interesting that the arguments given for not changing the sitting hours in this house 
are because of country members. 

Ms A.J.G. MacTiernan: Do you think that the Liberal Party needs more women in Parliament? 

Dr J.M. WOOLLARD: The member can have her turn later! I have looked at the sitting hours for this house for 
this year — 

Mr F.M. Logan interjected. 

The ACTING SPEAKER (Mrs L.M. Harvey): Order, member for Cockburn!  

Dr J.M. WOOLLARD: This year we have sat 2 300 minutes or 38 hours overtime beyond the usual sitting 
hours. 

Several members interjected. 

The ACTING SPEAKER: Order, members!  

Dr J.M. WOOLLARD: As members can see from the pie chart I am holding, on Tuesday nights it is 
approximately 22 hours, on Wednesday nights it is 13 hours and on Thursdays nights it is only an extra three 
hours, but altogether that is almost two sitting weeks! By the time we finish tonight, it would have been an 
additional two sitting weeks. If we had different hours, members could have been driving home and coming back 
and we might have had a more productive Parliament and we would have safer members. We would have had 
safety for members of this place.  

I support the Occupational Safety and Health Legislation Amendment Bill 2009. The objects of this legislation 
that we are looking at are to promote and secure the safety and health of persons at work. We should be doing 
that for workers in this house, for members of Parliament, and for the staff who work at Parliament. In the first 
six months of this year I think that the overtime for staff cost the Parliament an additional $300 000 for 
Parliamentary Services, and it was something like $15 000 for the Legislative Assembly. However, it is not those 
costs that count. The cost could be that a member driving home one Wednesday night, who has had maybe six 
hours sleep on the Tuesday night, has an accident and we lose that member.  

Mr A.J. Simpson: It could be me. 

Dr J.M. WOOLLARD: It could be any member. When we finish at one o’clock in the morning, it takes some 
members an hour to drive home, and then they have to be in early on Wednesday morning for committee work, 
which is why it is not acceptable in this day and age to have late sitting hours. We should be moving to 
professional sitting hours. We count ourselves as professionals, so we should be working as professionals, not 
sitting late with members sleeping in their offices trying to catch a quick catnap — 

Several members interjected. 

The ACTING SPEAKER: Order!  

Dr J.M. WOOLLARD: — so that they can follow the legislation! 

Several members interjected. 

The ACTING SPEAKER: Members! The member for Alfred Cove has the call.  

Dr J.M. WOOLLARD: Thank you, Madam Acting Speaker.  

We know the road safety figures; I have put them on record before. The Office of Road Safety fact sheet 
states — 

… the importance of fatigue as a cause of crashes is almost certainly underestimated in crash 
investigations … The data on Western Australian police-reported crashes from 1995 to 2004 shows that 
fatigue-related crashes made up 0.9% of serious crashes in Perth and 3.6% of serious crashes in rural 
areas. 

… 

Most experts estimate that 20% to 30% of fatal road crashes could result from driver fatigue. 

… 

Research indicates that 17 to 19 hours of sustained wakefulness produced similar or worse levels of 
performance on several performance tests, as a blood alcohol concentration … of 0.05g/100ml. 
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Point of Order 
Mr F.M. LOGAN: The bill before the house deals with amendments to the Occupational Safety and Health Act 
to improve the application and the reading of the act. What the member is trying to justify before the house at the 
moment is the sitting hours of members of Parliament, which bear no relationship to the — 

Dr J.M. Woollard: Occupational health and safety—goodness me! 

Mr F.M. LOGAN: The sitting hours of members of Parliament bear no relationship to any of the clauses that 
are in the bill before this house. In fact — 

Dr J.M. Woollard: We should be getting home alive! 

Mr F.M. LOGAN: The member has had her go. In fact, the issue that the member for Alfred Cove raises has 
been considered by the Procedure and Privileges Committee and has been dealt with. I know that the member 
has a right to raise the issue again, but I would suggest that she does so in an appropriate manner and not by 
reference to clauses that have nothing to do with her contribution. 

The ACTING SPEAKER (Mrs L.M. Harvey): To the point of order, member for Alfred Cove, your 
contribution to the debate needs to address the bill. The deliberations of the privileges committee is irrelevant to 
the debate. The point of order is that the member needs to confine her comments to the bill and the scope of the 
bill. 

Debate Resumed 
Dr J.M. WOOLLARD: I am sorry that I responded to some interjections and got a bit carried away. 

The bill is about occupational health and safety and looks at who is the employer and who is responsible. One 
provision of the bill deals with safety and health representatives so that they can issue provisional improvement 
notices. I am not sure whether all members are aware of my background, but I started nursing aged 18 years and 
I joined the Royal College of Nursing, which is the professional and industrial body for nurses, and I became a 
shop steward. When I came to Western Australia, I joined the Australian Nursing Federation and became a 
council member and president. I believe that we in this house need a job representative and I would like to put 
my name forward to be that occupational safety and health representative. My question is: will the minister 
consider looking, under this legislation, or his portfolio, at the occupational health and safety interests of 
members of Parliament and of workers at Parliament? If the minister decides to look at that issue, I would be 
happy to put my name forward—although he may want to call a ballot—to work with him to see improvements 
in working hours for members and also for parliamentary staff. 

MR A.J. SIMPSON (Darling Range — Parliamentary Secretary) [1.27 pm]: The member for Alfred Cove 
raises a very good issue and I discussed it with her the other day. I think it probably goes back to the fact that the 
sitting hours are pretty tight. We have a sitting week, and with country members — 

Mr P. Papalia: You didn’t care about me when I was a government backbencher! 

Mr A.J. SIMPSON: Nothing has changed. 

Mr P. Papalia: I don’t care about you guys having to stay here. 

Mr A.J. SIMPSON: I do not mind staying, but there is an issue. The member for Warnbro is probably in the 
same situation that I and probably the members for Swan Hills and Mindarie are in, whereby we have more than 
an hour’s drive to get home from this place at night. Last night I actually got into bed about 1.00 am, so I am in a 
similar situation. 

Mr P. Papalia: I sympathise with the member, but I do not recall him raising the issue when he was in 
opposition. 

Mr A.J. SIMPSON: No, I did not. That is a good point but I have seen the situation unfold. The Procedure and 
Privileges Committee has made its report and we have gone through the process, but the member for Alfred 
Cove raised a good point, and I think it is probably something that should be taken up with the Salaries and 
Allowances Tribunal to look at the process of where we are and how we can address the number of hours or the 
maximum hours we sit. 

Several members interjected. 

The ACTING SPEAKER: Members! 

Several members interjected. 

The ACTING SPEAKER (Mrs L.M. Harvey): Member for Alfred Cove! I draw the attention of the member 
for Darling Range to the earlier point of order; you do need to confine your comments to the scope of the bill. 
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Ms M.M. Quirk interjected. 

The ACTING SPEAKER: Member for Girrawheen, I am on my feet!  

Mr A.J. SIMPSON: Thank you for that direction, Madam Acting Speaker.  

Withdrawal of Remark 
Mr M. McGOWAN: The member for Alfred Cove used a term that is unparliamentary to describe a member of 
this house and I ask that she withdraw. 

Dr J.M. WOOLLARD: I withdraw, and it was the ex-Premier Carmen Lawrence and the current Premier, 
member for Cottesloe. 

The ACTING SPEAKER: An unqualified withdrawal, member for Alfred Cove.  

Debate Resumed 
Mr A.J. SIMPSON: I wrap up by saying that occupational health and safety is a very important issue and we 
support this bill. However, the member for Alfred Cove raised a very good point. Although this probably is not 
the right time to debate it, I think it should be put on the record that as members we need to lobby the Salaries 
and Allowances Tribunal in these types of areas in relation to how Parliament works.  

MR J.C. KOBELKE (Balcatta) [1.29 pm]: I rise to not only support the Occupational Safety and Health 
Legislation Amendment Bill, but also congratulate the Minister for Commerce and the government for bringing 
it forward. This bill will address some minor issues relating to the major reforms that took place in 2004, and is 
clearly intended to make those reforms work even better.  

I will make some opening comments about occupational health and safety generally in Western Australia. In 
fact, Western Australia was late in addressing the issue of modern workplace safety in comparison with the other 
states. Our basic act is a 1984 act, and it was the first time that the Robens’ approach to safety in the workplace 
had been adopted. Most of the other states had already adopted that approach by that stage, so Western Australia 
came from some distance behind in modernising its health and safety regime and ensuring that the number of 
accidents, injuries and fatalities at work were reduced. A statutory review of the 1984 act was undertaken in 
2002 by Robert Laing, a former commissioner of the Western Australian Industrial Relations Commission. He 
reported to me as the then minister responsible for occupational health and safety in Western Australia. That 
review resulted in the Occupational Safety and Health Legislation Amendment and Repeal Act 2004. The bill 
before us will tidy up a few technical issues that came into effect in 2004. One of the key elements of the 2004 
act was to extend the coverage of the Occupational Safety and Health Act to police officers. That had never 
before been done in this state. The 2004 act also provided for provisional improvement notices. Again, other 
states already had such a provision, but it was not in place in Western Australia and was opposed by the then 
Liberal opposition. There was also some tightening of the coverage of the Occupational Safety and Health Act 
for complex contracting arrangements, and I will come back to that because this bill touches on that matter. A 
tribunal was also set up to deal with disputes relating to occupational health and safety issues, particularly for 
people who were involved in trying to improve safety practices in the workplace. 

Those provisions have been in place since 2004, and, on all reports, they are working well. In the short time 
available to me, I have not been able to get some statistics, so I cannot outline the number of issues that have 
arisen under those provisions. The anecdotal feedback to me indicates that they are working well, and that is 
confirmed by the fact that the government’s amendments will fix a few minor issues. 

I will make a few comments on the coverage of police officers. We all respect and thank police for the very 
important work they do. We also recognise that they do a dangerous job. Unfortunately, governments of all 
persuasions, until the Gallop and Carpenter governments, thought it was too difficult to allow the police to be 
covered by the Occupational Safety and Health Act, as it was not clear whether the Occupational Safety and 
Health Act would prevent them from doing the job when they entered a dangerous situation. We needed to work 
through the issues that could arise if the police put themselves in danger while protecting a member of the 
community. As a consequence, the operating procedures of the police were changed. A number of these things 
might have been happening alongside the changes to the law to ensure that the police were covered by the 
Occupational Safety and Health Act. Legal cover was important, but the modern police force was moving on 
some of these fronts. The fact that the police were covered by the Occupational Safety and Health Act meant that 
there was a legislative requirement to address these issues. One of the things that spun out of that was that police 
could no longer patrol alone. It was standard practice for the police to work on their own, particularly in country 
areas where the nearest backup was 50 or 100 kilometres away. Under occupational health and safety provisions, 
there is a requirement that police have the support and protection of their colleagues. That is one clear way in 
which operational procedures have been changed by the coverage of our police officers under the Occupational 
Safety and Health Act. 
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Another impediment to the police being covered by the Occupational Safety and Health Act was concern about 
the cost. In fact, I think Mike Dean, as the then president of the Western Australian Police Union, suggested that 
it would cost the government an extra $500 million to have occupational health and safety cover for the police. 
But that did not stop the Gallop and Carpenter governments proceeding with it and making sure that they 
provided that coverage for police officers. Extra money was allocated to meet that cost, but the additional costs 
were nowhere near the $500 million suggested. It meant not only that police officers were no longer able to work 
alone, but also that a lot of the facilities in which the police worked around the state did not meet occupational 
health and safety standards. I suspect there are still a few facilities that do not meet the standards, but that matter 
has been addressed in a general sense. Provision was also made to ensure that the police had appropriate 
protective equipment, which they certainly did not have 10 years ago. Police now have so much equipment, 
including radios, handcuffs, weapons and Tasers, that the weight they carry is a real issue and can cause back 
problems. Police now have vests. There was an issue with the first type of vests, as they were not suitable in our 
hot climate. There has been an evolution of police equipment; the police are now appropriately equipped. Their 
safety is of prime concern because they are now covered by the Occupational Safety and Health Act. 

I will provide a brief quote from the 2008-09 annual report of the Department of Commerce, WorkSafe division. 
This quote indicates that the changes that have taken place and the emphasis that has been placed on safety in the 
workplace are moving things in the right direction. Under the heading “Reduction in work related injury and 
disease rates”, it states —  

According to the most recent preliminary workers’ compensation claims data, the downward trend 
continues for lost time injuries and diseases in Western Australia with a 2.7 per cent reduction in overall 
frequency rate, from 10.7 in 2006-07 to 10.4 in 2007-08 (preliminary). The total rate of improvement 
for all injuries and diseases since the Occupational Safety and Health Act 1984 came into effect 20 
years ago in 1988-89, is 70.5 per cent. 

Due to the volatility of work related fatalities, averages over five years are used to provide clear trend 
data. The most recent data shows the average traumatic work related fatality incidence rate for the five 
year period from 2004-05 to 2008-09 is 19.6. This is a 2.6 per cent decrease from 20.1 for the five year 
period of 2003-04 to 2007-08 indicating a positive shift in trend (downward). 

We can see from that that there is movement in the right direction. We can argue about whether it is consistent 
and whether there should be a much steeper decline, but we are seeing positive results and that is due to a lot of 
people making the commitment to safety in the workplace. It is not just the inspectorate or the government with 
its laws that are making that commitment, because safety in the workplace simply cannot be achieved if 
employers and employees do not commit themselves to safety in the workplace. The real win is that employers 
and employees are working together to ensure that their workplaces are as safe as possible. 

I will now touch on some of the key provisions of the bill now before the house. The reforms that took place in 
2004 addressed the issue of the liability of the Crown. Prior to that, the Crown could not be subject to 
prosecution if it did not apply the correct standard of protection to its workers. One of the changes that was made 
through the 2004 amendments was to make the Crown liable for the provisions of the Occupational Safety and 
Health Act. The amendment in this bill relates to the fact that there is a bit of uncertainty about that. Subsequent 
to the implementation of the amendments in 2004, it was identified that earlier provisions extending coverage of 
the OSH act to police officers might prove unclear. It is stated that the police officer is to be treated as an 
employee of the Crown, but the amended act does not mention that the Crown is to be treated as the employer. 
That might sound as though it is a little bit of legalese, but, clearly, if government employees, or police officers, 
are put in jeopardy and not, as they should be, protected from injury in the workplace, we need to ensure that 
there is a clear line back to their employer; and, for police officers, that is the Crown. That is fixed in clause 4 of 
the bill, which states in part “the Crown is to be treated as the employer”. If there is any doubt, that makes it 
explicit that the Crown is the employer. Previously, police officers were employees for the purpose of 
occupational health and safety. We must keep in mind that police officers are not generally classified as 
employees; they hold a special office. The member for Alfred Cove spoke about members of Parliament being 
employees. We are employees in the sense that we work, but she is wrong if she means that we are employees 
legally. We do not have that status. In fact, for many years, the paid staff at Parliament house were not covered 
by occupational health and safety laws; those laws did not apply to employees in this building. That has been 
remedied. That was certainly the situation when I was first elected. The aim is to make sure the occupational 
health and safety coverage of police is full and effective and that there is not a minor legal loophole, which it is 
suggested might exist without the amendment contained in clause 4.  

Another issue that is addressed in the bill relates to provisional improvement notices, generally known as PINs. 
This is something that I think was in place in two other jurisdictions in 2002, but I can be corrected on that point. 
A clear recommendation came out of that review that we should also provide for provisional improvement 
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notices. This really goes to a key issue in health and safety that I touched on earlier; namely, the principal driver 
of safety in the workplace is the relationship between employers and employees and giving priority to safety. 
Health and safety in the workplace should not exist due to fear of being fined because a WorkSafe or mines 
safety inspector might come by and find something that is untoward or a danger that has not been addressed. 
Although that is part of the overall system, it is my firm view that that is not the key driver; the key driver is 
employers giving attention to safety in the workplace for employees as a top priority. The issue then with 
provisional improvement notices was that if there was a breakdown in negotiations or discussions between 
employees and employers over a piece of equipment, a properly trained and authorised safety officer could say, 
“We’re going to close that down until we get resolution or it is fixed.” When I introduced that, the Liberal 
opposition was concerned that it would be a tool for unions to close down workplaces. I was confident that 
would not be the case and we pushed ahead with it, and my prediction was proved to be true—the fears held then 
by the Liberal opposition did not lead to anything. The minister’s proposal in this legislation indicates 
acceptance that PINs are part of the tools that can be used to make sure our workplaces are safer. There is always 
the potential for these things to be abused, but we should not stop doing something good because of a very small 
chance that someone might try to abuse it. We were very careful to include protections in the legislation against 
that sort of abuse. As I have indicated, I cannot find any documented cases of such abuse. There is a general 
acceptance that it is part of ensuring that individual workplaces give the highest priority to making sure 
workplaces are safe.  

I now refer to some notes in the explanatory memorandum. I think they point out the specifics. In particular, it 
indicates that the sections dealing with the issuance of PINs were inserted in part 6 of the OSH act, which deals 
with notices, not part 4, which deals with safety and health representatives. That led to questions being asked 
about whether safety and health representatives would be protected from liability when using PINs as provided 
for in that amendment. Clause 8 explicitly includes the issuing of PINs as a discretionary function of safety and 
health representatives by amending section 33 to delete the reference to “Part” and to insert a reference to “Act”, 
and thereby picking up the issuance of PINs under the appropriate sections of the OSH act. The result is that the 
amendment clarifies that when a safety and health representative issues a PIN, the no-civil liability provisions of 
section 33(3) flow to the issuance of PINs. The provisions of section 34 that deal with disqualification of safety 
and health representatives extend also to the issuance of PINs. It tidies up that point. Again I thank and 
congratulate the government for doing that.  

Another of the major amendments in the 2004 amending act was to deal with the problems arising due to a range 
of contrived alternative labour hire arrangements by which people were seeking to get out of their obligations in 
a range of ways. Employers may have been trying to avoid paying workers’ compensation premiums or pushing 
the tax liability back onto employees. One of those areas in which responsibility was being pushed back involved 
employers trying to opt out of the requirements of occupational health and safety. Clearly, that was totally 
unacceptable and it always has been unacceptable. In fact, since the inception of the OSH act, it has covered the 
relationship between an employer and an employee. In a contract for service, principal contractor arrangements 
have always been recognised under the OSH act from the very outset. However, other employment arrangements 
were not necessarily covered. The OSH amendment act introduced new general duty provisions to extend 
coverage to alternative working arrangements. The OSH amendment act rewrote and reintroduced the provisions 
relating to principals and contractors in section 23D. The previous provisions were difficult to understand, 
particularly in relation to the prohibition on contracting out responsibilities. The replacement provisions in 
section 23D clarify that an agreement that attempts to pass on control of matters that come within the principal’s 
duties is void. The remaining provisions of section 23D redefine existing provisions relating to contract work.  

The issue is that employers cannot avoid taking responsibility for the safety of workers. We put in place new 
regimes due to the complexity of some of the contracting arrangements. In the mining industry, for example, a 
mining company can be contracting out major parts of its mining operation to a company, that company can then 
be contracting to a subcontractor and that subcontractor to individuals. If someone got badly hurt or killed, 
before instigating prosecution, there was such a mire of contractual relationships surrounding who was supposed 
to do what that it became very difficult. The suggestion was made that some of those arrangements were put in 
place to try to avoid occupational safety and health responsibilities. The changes put in place from 2004 were to 
address that situation. I remember that the drafting was quite complex. I certainly took a fair bit of time to get my 
head around it. I could not now off the top of my head explain all the details because people seeking to avoid 
their responsibility were creating some pretty novel arrangements. We sought to stop that. This legislation 
provides a much clearer link in clause 5, so that the penalty provisions are much clearer and more direct. Again, 
it will provide some extra security to the changes made in 2004, and for that I congratulate and thank the 
government.  

Another amendment made in 2004 was the establishment of the Occupational Health and Safety Tribunal.  

[Member’s time extended.] 
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Mr J.C. KOBELKE: During debate on that 2004 amending bill, the then Liberal opposition voiced its 
opposition to the establishment of a tribunal. It has shown its worth and what we are doing through these 
amendments is ensuring that it will continue to operate efficiently.  

I come back to the intention behind establishing the tribunal. The intention was to ensure that when problems 
arose, a quick and low-cost mechanism was in place to resolve them. Members must be absolutely clear that the 
safest work sites in this state are unionised work sites. Everybody recognises that a unionised work site has a 
much higher safety record than non-unionised work sites do. Those involved in the employer side of the industry 
do not like that being said aloud or publicly, but they do acknowledge that a union work site is a safe work site.  

In some cases there might be a dispute over a safety and health issue that could escalate into an industrial issue. 
The very point of having the tribunal is to ensure that a disagreement over health and safety issues is not the 
basis for industrial action. The intent was that an issue could be taken quickly before the tribunal to get a 
resolution and there would not be any loss of time through industrial action. I do not have the figures to show 
how effective it is in avoiding industrial action, but clearly it has been effective because of the number of cases 
going before the tribunal. Although it is called a tribunal, the intent was that it be established by simply using 
one of the commissioners from the Western Australian Industrial Relations Commission. A particular 
commissioner with experience in and an understanding of the occupational safety and health legislation would be 
appointed and the relevant statutes would apply. That person would constitute the Occupational Safety and 
Health Tribunal. That structure is in place, but the issue that is being addressed by this bill is the uncertainty 
surrounding the appointment provisions. Those provisions are now clarified in this bill. I will refer to the 
minister’s second reading speech as follows — 

The bill contains a new provision, proposed section 61A, which provides for the referral of these 
matters to the tribunal, while allowing for process and procedural issues in the Industrial Relations Act 
1979 to apply. The intent with section 61A is that the tribunal’s powers, upon reference of a decision or 
a determination for review, will be those previously of the safety and health magistrate; that is, it can 
affirm the WorkSafe Western Australia Commissioner’s decision, set it aside or substitute for it any 
decision that it considers the WorkSafe Western Australia Commissioner should have made in the first 
instance.  

The issue of appointment of the commissioner has some uncertainty and the technical aspect of this amending 
bill will correct that.  

My last point is really a question to the minister. I am pleased with this bill and I thank and congratulate the 
minister for including these changes to confirm the 2004 amendments. Last night we dealt with a mines safety 
bill, which was about taxation to fund the mines safety inspectorate. It also follows on from the fact that the 
mines safety inspectorate has been removed from the Minister for Commerce’s responsibility as part of 
WorkSafe generally and is now, again, under the control of the mines department. I have issues with that, but I 
am not seeking to take up the time of the house to deal with them now.  

My question to the minister concerns the 2004 amending act, which set up the provisions for the advisory boards 
and WorkSafe to have on them members involved in mines safety. I hope that will continue. There will always 
be that interface between mines safety and general workplace safety. The bill we dealt with last night was purely 
about funding and taxation. Is the minister able to say whether he or the Minister for Mines and Petroleum is 
envisaging changes to that WorkSafe structure? If they are, I would have thought that this bill would be the 
appropriate place to provide for those changes. I do not see the need for such a change, but given these changes 
to the administrative structure of, and funding for, mines safety, I wonder whether the minister will clarify 
whether the same advisory structure for mines safety representation in WorkSafe will be maintained or whether 
that is under consideration. I thank the minister and the government for proceeding with these amendments to 
ensure that workplace safety laws are the best they can possibly be.  

MS J.M. FREEMAN (Nollamara) [1.55 pm]: I congratulate the government on bringing the Occupational 
Safety and Health Legislation Amendment Bill 2009 to this house. The bill primarily clarifies a number of issues 
that arose from the review conducted by Commissioner Robert Laing, who has now retired. I had the pleasure of 
reading the Laing report. It was a long and extensive report on occupational health and safety. It went to the 
heart of some of the issues, and the resulting 2004 reforms were welcomed in the industry by both the employers 
and employees. Those reforms were implemented after a long period of consultation with those involved. It is 
important that the government ensures that, in implementing major reforms, when necessary it clarifies them in 
legislation. It is unfortunate that these reforms were not properly clarified previously, but the government is to be 
commended for clarifying them in this bill. 

My background is primarily in workers’ compensation. Therefore, occupational health and safety is something 
that is dear to me because prevention is very much better than the cure. When members consider that every two 
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to three minutes somebody in Australia is injured seriously enough to submit a workers’ compensation claim, 
they will realise that it is important that we focus on the preventive mechanisms that employers can put in place 
in a workplace environment, and the cure.  

Recently I attended the road safety breakfast, which was hosted by the Minister for Police, and there was 
discussion about the safety systems attached to road safety. To me that was nothing new, because safety systems 
are at the heart and foundation of occupational health and safety. It is about assessing an environment and 
focusing on planning and on putting in place processes, mechanisms and systems so that people do not suffer 
injuries caused by either faulty machinery or human error. That was one of the issues that was raised with the 
inclusion of police officers in the occupational safety and health legislation. This legislation will clarify the 
employment aspects of that.  

I was lucky enough to be working with the police and the Western Australian Police Union of Workers when the 
new occupational health and safety provisions were introduced. I had discussions with some of the departments 
about how they would process them and, in particular, how their departments were set up to introduce 
occupational health and safety type systems into the police force. As members can imagine, for them it was an 
interesting and challenging time. It was a shift away from looking at injuries as an individual issue or a 
behavioural issue and trying to treat these people within a systems orientation. The member for Balcatta outlined 
that very well when he talked about the systems that were in place within the police force to ensure that the 
safety of police was paramount. It is something that was welcomed by the force. I was certainly privileged to talk 
to them about the structures that they were putting in place to address some of those issues.  

With respect to the alternative labour arrangements that this bill seeks to address, we have talked about this in a 
sense today and members were speaking about it from the pointy end, which is the prosecution end. This bill 
ensures that it is at the prevention end. It gives power to the principal company to ensure that everyone the 
principal company contracts knows that they have a responsibility for the safety and health of workers in the 
environment in which their company contracts to the principal. 

Debate interrupted, pursuant to standing orders. 
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